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Introduction

The Pan European Organisation of Persond Injury Lawyers- isasthe name suggests an organisation of
lawyers, practitionersaswell as academicsfrom al European jurisdictions, dedling with persond injury
law. Our membership is opento lawyersregardless of whether they represent claimant and/or insurers
but seeks, asone of its primary aims, to promotefair and just compensation for persona injury victims.

We are therefore an interested party in the development of European legidation in thisfied.

The Paper dealswith anumber of issues. Someare clearly targeted at other interested partiesthan lega
representatives. \We have written that no comment is possible from our position to these questions.

This response is not intended to reflect the position of membersin al member countries but, based
primarily on the experiencein the UK reflectswhat we believe are common concerns acrosslawyersin
Europein thisfied.

Another point to make at the outset isthat often, whereitisevident that a defective product has caused
injury, acase will settle without recourse to litigation. It istherefore hard to find alot of cases deding
with the specific issue of product liability.

Our Replies
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11.  According to your experience, does the Directive properly function in practice?

Yes. Inseveral casesit isevident that a product isdefectiveand hascaused injury. Liability is
readily admitted on behalf of the producer and compensation isdealt with in theusual way for
the country. Only asmall proportion of personal injury casesactually goto Court and most of
those only have to deal with issues of compensation.

1. Given the importance for consumers and economic operatorsto rely onastablelega
framework of product ligbility, do you think it would be judtified to modify the
Directive?

Y es. The Directive hasa specific pur pose- consumer protection. With the changing economic
environment, with the enlar gement of the EU and greater health awar eness, theimpor tance of
the Directiveisnot to be underestimated. The stable legal framework of the Directive need
not be radically altered, but the system of reviews and amendments eg to include primary
agricultural productsin thewakeof a public health crisisindicatesthe necessity toreview the
Directiveregularly and if necessary to amend and modify the Directive.

2. Hasthe digparity in legidation on producer ligbility - even potentidly - discouraged the
marketing in one Member State of products from another Member State.

No comment possible

3. Whereordinary law has been applied rather than the directive, what do you consider to
be the reasons for this?

Thisisrarely the case. Wherefor somereason thereis some doubt asto the applicability of
the Directiveto the casein hand, thetwo will be pleaded in the alter native. Again as soon as
liability isadmitted on behalf of the producer it isnot a concern to discover whether they are
accepting liability on the basis of the Directive of the ordinary law.

Thecase of Carroll v Fearon CL [1998] 3995, doesnot appear to havereied on the product
liability Directive at all. From the summary it isunclear why.

4, Do you think the Directive should be revised to become the common and sole system
of liability for defective products (deletion of Article 13 of the Directive)?

Theinternal market and freemovement of goodsand wor ker sinevitably widensthe possibility
of an increase of crossborder litigation. Thiswould certainly support the contention that the
Directive be common.

The exclusion of other remedies for defective products at the present time results in a
restriction of the victim’'s possibility to claim damages. While limitations in the present
Directive such as maximum limits, development risks and a ten year limitation exist, the
underlying contractual and non-contractual rules of liability for defective products grant
claimants other means of accessto compensation in particular wherethe Directiveis
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restricted. The Directive would have to be significantly widened in scope and extent before
national rulesof liability could be excluded without upsetting the existing balancein favour of
theproducer. Thereforethecontention that it should bethesolelaw in thisfield wewould fed
isnot supported at thistime

5. Do you think that each Member State should be able to adopt Stricter liability rules
(introduction of a“minimum” dause in the Directive?)

L awyer srequest clarity and smplicity of laws. Clarity on aminimum Eur opean widestandard
of liability is useful.

The effect of stricter rules is depending on the position of the lawyer (ie pro claimant/pro
defendant) something that some will support others oppose. In principle the stricter the
liability or the less exceptionsto arulethere are, the easier it generally isto deal with the
issueof liability. Stricter rulesusually providesmoreclarity, ther eforelessdisputeand long-
winded legal argument can be avoided. This would lead to a quicker resolution of
compensation claims.

2. Do you think that the Directive weakens the position of European businessvisavistheir
foreign competitor s because of the conditions governing liability for defective products?

1. What are the main reasons for this, and how can it be avoided?

2. What is the impact on European businesses of exporting to markets with gricter
legidation (or lega practice), such as the United States (in terms of costs, production
methods, insurance, leve of litigetion, etc.)?

No comment possible

3. What per centage of victims has been compensated either on the basis of ordinary liability
law or on the basis of application of the principles of the Directive 85/374/EEC?

(Just UK) This is incredibly difficult to answer as both will usually be pleaded in the
alternative. Very few casesaredecided at a hearing and even then thejudge’ sreasoningis
often that if the claimant has succeeded on one issue there is no need to determine the
other(s). When liability isadmitted in negotiation again it isusually without indication asto
what point has been conceded.

1 In the case of the application of the Directive, was it easy to obtain the
compensation awarded in terms of speed and efficiency.

(UK: thereisnodifferencein speed and efficiency of personal injury casessmply becausethe
matter includestheDirective. If ahearingon liability isheard then dueto not havingto prove
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fault thiswill speed the timethe Court requiresif the Directiveis held to apply in a caseis
established)

4, How has the Directive impacted on the victim's interests because of the balance
established in the Directive?

Wheretheclaim clearly failswithin the remit of Directive, and thefactsiethe defective and
damageand link ar e self-evident, then negotiationsof settlement areimproved. Liability isnat
an issue and therefore all that remainsto discuss is compensation.

1. Should the Directive be amended to give greater protection of victinT sinterests,
even if thisinvolves changing its present balance?

Thisdependson the per spectiveof theinterest group. Itisfair tosay that representativesfor

both sidesappreciatethat factorssuch asevidential burdenscan effect theway a caseisrun

from theoutset crucially. Theinjured party will havelittleor no evidenceto establish and no
simpleand cheap way of establishing whether a product wasdefectiveand that that caused the
injury complained of in caseswherethisisnot sef-evident. Therepresentativewill therefore
war n claimantsof the costsin pursuingthematter eventobein apostion to decidewhether a
claimislikely to be successful or not. Wheretherearepossibilitiesto obtain/for cedisclosure
of documentation at theinitial investigation stage, thiscan changetheway thelitigationisrun

asawhole.

5. Inyour experience, how do you assesstherelationship between the possibilitiesto award
damagesto the victimby Directive 85/374/EEC and those of the social security schemes?

1 Canyou indicate any casesin which the social security schemestook proceedings
against the producer on the basis of the rights conferred upon the victim under
Directive 85/374/EEC after having covered his expenses?

No data available

2. Can you indicate any cases in which the producer liability scheme set up by
Directive 85/374/EEC was insufficient to fulfil itscompensatory role, so that it
was then necessary to fall back on the solidarity of society as a whole to
compensate the victims?

No data available

6. Are you aware of any cases of defective products in which the Directive was actually
applied and how this affected your activities?

No - sear ched 1990-99
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Have you undertaken any research or studieson the Directive’ s potential impact on your
activity?

No research available

7. Have you any data - if possiblewith figures and broken down by year - on the number of
claims which the insurance sector has dealt with after accidents caused by defective
products since 1990?

1 If s, is it possble to know whether the guarantee given by the insurer is relaed
specificaly to the producer’ s liability under Directive 85/374/EEC?

2. Isit possibleto know whether theinsurance market has seen anincreasein demand for
this type of guarantee after gpplication of the Directive and, if o, what has been the
impact on costsfor the sector (intermsof compensation paid) and for the beneficiaries
(leve of premiums)?

3. In the claims made, what was the percentage breakdown by type of defect (defect in
design, manufacturing and/or informeation)?

No comment possible

8. Do you agree that the six principles above constitute the basis that needs t be
maintained in order not to upset the internal balance of Directive 85/374/EEC?

1. Objective - nofault
thereislittle point to the directiveif the core- ienofault -isremoved
2. Relative- no liability if producer can prove existence of certain facts

Thereisadanger tosay that all absolutesarebad. It could beargued that the exceptionsare
even worse. The question that requires an answer is what facts if any could support the
contention that a producer of adefective product should avoid liability if the defect hascaused
injury to acustomer. Such circumstances, if any, must be extremely rareor the core eement
of the Directive and ther efor e the purpose is a nice sounding phrase..

Article 7 liststhese at present. Reasonable appearsto be (a) (c) (f)

(b) latent defectsare not covered. It also usestheword “ probable’. Thisgivesalot of scope
for a producer to avoid liability.

It isalmost impossiblefor a claimant to positively disprove a producer who statesthat at the
time the product was put into circulation the quality control testing processin place did not
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pick up any defect. Why should therisk shift back to a victim of the defect because was not
apparent or cameinto existence afterwar ds. Quality checksisthe sort of proof the producer
would bring to assure a Court that it “probably” did not have a defect. Thisresultsin a
differentiation between an producer with a processno matter how watertight or effectiveand
those without.

If the claimant need show that the product is defective and that it caused theinjury

complained of, then theproducer of thedefective product should not avoid liability because of
doubt whether it existed at thetime of putting into circulation. It is something different if the
cause of thedefect is anovusactusinterveniensover which the producer hasno control eg-in
the case of (f).

Again thefact that a defect isdueto compliance with mandatory regulations of authorities(d)
appear sto fundamentally alter therationale behind thedirective. The problem of a defective
product causing injury is not altered by compliance with an irrational regulation. For what
other regulation can justify thecir culation of defective productsthat causeinjury? If anything
liability should then bewidened toincludethejoint and several liability of the publicauthority
who made the regulation, which entailed that in complying with it the product was defective.

Theknowledge and state of the art defence (€) isalso open to inter pretation. L ooking at the
problems with BSE and asbestos-related diseases, it can often take several years before
causativelinksbetween productsand injuriescan beestablished. Thisisnot equivalent tothe
knowledge or presumed knowledge that can be attributed to producers of these products.
Denial of knowledge asappear sto have happened in recent tobacco litigation asit wasin the
asbestoslitigation can often turn on the discovery of someresear ch theresultsof which have
tothedetriment of thehealth of consumer sbeen covered up. Theuse of thisexception can be
balanced against the duration of timefor liability discussed below.

3. Limited in time

The long-stop provision of 10 years appear s to apply regardless of whether the claimant is
under a legal disability. [Halsbury’'s Laws Vol 28 para 1072]. The problem in general with
long-stop provisionsisthat it worksusually against those claimantswho are most in need of
the protection to which the legidation is seeking to offer redress.

From an insurance point of view it would appear that the important issueistherisk that a
productiveis defective, not when the defect comesto light or that the causative effect of the
defect was the injury can be proven. In the circumstances a justification for the long-stop

provision particularly including those claimantswho remain under alegal disability ishard to
rationalise.
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4, Liability cannot be waived by agreement

In linewith Unfair Contract Terms legidation in most countries.

5. It isthe victim’ stask to prove
1. Damage occurred
2. Product defective
3. Causdl relationship between the two
Item 1 is self-evident, the Claimant must prove what damage has occurred.

Article 6 defines defective product. The difference between the parties awar eness as what
may constitute a defective product should not be ignored. The problem is enhanced by

subparagraph 2. Whereabetter product comeson themarket doesnot mean that theoriginal

product was defective. In the commercial world, where a choice in production can decide
between whether a product includesfurther safety features or not, economics suggests that
the cheaper usually the less safe option will be used - aslong asthe producer can “ get away
with it”. A producer getsaway with it if for somereason thereisnot a spate of injurieswhich

lead the producer to alter production to include theinitially discounted safety features. The
claimant, in such circumstances, will find obtaining proof that the production of the product
dightly differently would have avoided the injuries caused, extremely difficult. There are
going to be many caseswher ethe defect isevident. Thisdoesnot mean that the Directive or

itsinterpretation or usein practiceis perfect. The use of presumptionsisa useful meansin

law to put the onus on the per son with the better knowledge and documentation to then show
the Court why it isthat the product should not be consdered to be defective. A middleway of
the Claimant establishingthat theproduct wasdefectivein linewith Art 6(1), and then for the
Defendant to rebut the presumption of a defective product may be a way forward.

A smilar argument can be made for (c) proving causation. Again having stated that in many
cases proving causation will not be a problem, wher e cases ar e mor e complex, research and
documentation on potential safety issues will usually or at least should be available to the
Defendant, who isthen the party in a better position to rebut a presumption of causation at a
hearing if thereissuch proof.

In theinterests of justice, particularly with changesin funding litigation in partsof Europe it
cannot be correct to force the person injured where on the face of it, it appears that the
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defective product istheonly possible cause of theinjury toincur the costsof provingit. Again
where rules d litigation force disclosure of documentation it will become more readily
apparent at an early stage whether theinjury was caused by the defect or not. TheCourt is
theultimatearbiter on whether thereissufficient proof or not and in some casesthere may be
good arguments on both sdesin support of each case.

It would appear not to accept that claimants have difficulties in proving causation or defect
simply because how can sufficient probability be “defined” is not a tenable argument. The
Directive already hasvariables such as“ probable’. It a Defendant can avail himself of

establishing that probably a defect did not exist at the time it was put into circulation, the
claimant’s representatives can argue that it isjust and fair to include the imposition of a
presumption possible of rebuttal that a defect did causetheinjury wherethisis* sufficiently
probable’.

6. Joint and several liability of producers

With production methods and component production becoming more and more difficult to
trace, this balances the interest of the consumer to obtain compensation and again allows
thosewith theknowledge of the production to draw other interested partiesinto proceedings.

9. Do you think that the experience of implementing the directive justifiesits beingamended
in order to make easier to determine the burden of proof? How?

See the above discussion at 8. in particular with regard reversal of burdens. Ruleson
disclosur e of documentation and pre-action applicationsfor disclosurewould necessarily assst
in allowing a full investigation by both sides into the respective strengths of both parties
cases.

10.  Would “market share liability” be feasble in Europe for this type of case?

Such amovewould be backed by claimant/plaintiff solicitor sasthe choiceof Defendant to pay
full damagesregar dlessultimately of hisshareof liability isimportant when considering costs
of litigation.

We are not able to comment whether producers would prefer the Market share liability
solution or merey for judge to apportion blame considering the evidence before him.

However it would increase certainty of risk between producer swherethereisclearly adefect
but it isdifficult to know which producer isto carry which liability to split liability either equally
or in accordance with market share.

11. Do you have information about the actual application of the exemption clause in case of
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“ development risks’ (article 7(e) of the directive)?
No data available

1 Have you any information on specific extra costsincurred by industryin countries
where producers are liable for development risks?

No data available
2. Do you think that producers should be liable for development risks?

Producer s seek to make profit from consumer s by marketing productsincluding those

where the risks at the date of putting into circulation are not fully known. Often these new
productsareadvertised and marketed asbeing better and mor eeffectivethan before. Injuries
sometimesoccur and following further resear ch it isappar ent that the product isdefective. | f
thepurposeof theDirectiveisto protect consumer sof defective productsit ishard to seewhy
producer s should not be liable for development risks.

3. Should damages by devel opment risks be borne by society as a whole (by means
of a compensation fund using gover nment revenue) and/or by the manufacturing
sector in question (by means of a fund to which those in the sector contribute)?

Consdering the above answer the main contributor to such a fund should be the producer.
Consdering the major impact wher e a development risk causesinjury gover nments should
then guar anteethat sufficient fundsareavailableto compensatetheselossesieto top up any
shortfall.

12. Do you have any information on the percentage of cases involving material damage of
less than ES00.

No data available

1 Would you modify the Directive as regards the E5S00 threshold and/or optional
upper limit of E70 million?

Damage from one causative defect appear stoincreasewith every new event. Upper ceilings
limitsthe possibility of full and fair compensation tovictims. Thereisgrowing uneasewith the
current ceilings in the Athens and Warsaw conventions in other fields. With the potential

numbers of claimants from defective products increasing with the perfection of the Single
Market and indeed the potential widening of the Single M arket, the celling of liability reduces
thelikelihood that full compensation will beachieved. Theproducer isgetting the benefit of an

increased market without trade barriers within Europe. As such the producer should also
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accept the increased risk that the number of potential claimants for a defective product is
increased.

2. If you have opted for product liability with regard to devel opment risks (question
11), do you think that thereisjustification for keeping the optional upper limit for
thiskind of risk?

No

13. Does the time limit of ten years need to be changed, either generally or specifically for
certain products or sectors?

Yes, refer tothe answer to 8.c.

1. Should and could that change be borne in termsof cost by industry, especially
SMEs, and the insurance market?

No comment possible

14.  Areyou aware of any cases whereby lack of insurance made it impossible for victimsto
obtain reimbursement for damages?

The most famous case in England isthe Thalidomide case where on the assumption that the
victims' s life expectancy would be severely curtailed, the insurance fund was not sufficient.
However, thisalso hasalot to do with the English method of compensation to award a lump
sum. Only through public pressureisthisfund being topped up occasionally but thereisno
certainty that the fund satisfiesthe victims of the defective product.

1. Do you think that thereisa need to require producer sto have insurance cover for
riskslinked to production or, alter natively, to encourage voluntary arrangements
between producers and the insurance market?

Y es, uses of motor vehicles must haveinsuranceto protect damageto anyone asa result of
useof that vehicle. Employer smust haveinsurance. Producer sby the samelogicshould have
cover for potential damageto third party of usngther product.

Theinsurance companiesarenow lar gely Eur ope-wide, and with products marketed, sold and
imported into any number of different member countries, it would not assist certainty if some
Member States had voluntary arrangements and others a compulsory insurance cover.
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15. Do you think that the directive needs to be revised in order to include means of
increasing the transparency of the way in which operators apply the rules especially by
identifying the cases involving defective products that are still on the market?

A problem in anumber of personal injury fieldsisthat sometimes companieswill settle cases
before proceedings areissued so that precedents cannot be set. Thisisan areawherethisis
likely to happen to. Out-of -court settlements or even pre-issue settlements need to be
included in the data collection process. In Pl casesin the UK thereisnatification tothe CRU
and aquestion could beasked whether the caseinvolvestheissue of defectiveproducts. This
would ensurethat arecord ismaintain of the number of casesin which the Directive may be
applicable. This could then be followed up by an obligation when liability is established or

admitted that the Defendant clarify whether this was on the bass of the Directive. On

completion of thematter or earlier settlement, therewould be an obligation on the Defendant
to inform authority of the terms of settlement.

16.  Shouldthevictim provethat he provided the supplier with the opportunity to informhim
of the identity of the producer, at the risk of having his claim declared inadmissible, and
on the other hand, should the supplier inform him of theidentity of the producer withina
maximum time limit (eg 3 months)?

In the UK the changesin civil procedure mean that on notification to the potential Defendant
(eg supplier) by the claimant, the supplier would have three months in which to investigate
liability before taking a stance on the same. The supplier should within thistime notify the
claimant of the producer with sufficient detail eg addressinsurer sothat aletter of claim can
be sent to the producer.

The victim will usually look initially to the supplier ie where he bought the product, who will

usually not bethe producer. Product labellingisin itself an issue of European consider ation.
The supply chain of a defective product may involve not only a large number of persons but
also anumber of different countries. Thevictim may beableto show injury, defective product
and causation. To put moreonuson theinjured claimant than naotification of the defect tothe
supplier whereit isnot evident who theproducer doesnot appear to bebalanced. Thesupplier

should asa matter of businessbe ableto show to authoritiesand ther eforealso to a claimant
wherethe productsit sold came from.

1 Should the Directive be applicableto any professional in the product supply chain
when his activities have affected the safety properties in question of a product
placed on the market?
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Y es, again theprincipleisto compensatethevictim of thedefective product. It isnot an issue
for the claimant to show in such complex production chains, whose activities along the line
have caused the defect. Otherwise it is almost imposing afault based system by the back-
door. All producersand professonalsin the supply chain that have or may have affected the
safety properties should be a potential Defendant.

17. Do you think that the directive needs to be extended to cover real estate property?

Y es. Wher e constr uction of an immovable obj ect isdefectiveand causesinjury then weseeno
reason why the same principle as applies to moveable objects should not apply.

18. Should the directive cover other damage caused by defective products such as non-
material damage, moral damage, mental suffering and/or damage to property intended
for professional use, which would allow firms especially SMEs to invoke the directive
against producers of defective goods?

This questions tar gets fir stly differences between personal injury litigation in the member
states and then the question of SMEs.

On thefirst issuethere does need to be some clarity between the member states asto what
“heads of damages’ can berecovered. A distinction between Member States astowhat heads
are claimable under the Directive is badically discrimination on the basis of nationality a
notion which isabhorrent tothe EU. It will promote certainty in theinsurance sector to know
what the heads of damage ar eregar dless of Member State. Consider ation needstobegiven
between thelevelsof awar ds, which can vary greatly between Member Statesduetodiffering
social standards and attitudes and would congtitute a variable for the insurance companies.
However seeing that some solution isalready donein relation to motor accident claimsthere
isno reason why this cannot be donein this sector.

With respect to damage to SMEs they are “end consumers’ of products. It is becoming
increasingly difficult to distinguish use of products for either business or pleasure. Eg
computers The underlying principleis a defective product which causesinjury and therefore
an extension to cover commer cial usewould belogical and prevent acomplex legal argument
about whether itemsare used primarily for private or for commercial use.

19.  Should Community legislation provide for court proceedings or out-of court dispute
resolution means, specially set for the implementation of Directive 85/374/EEC

Wedo not agreethat the promotion of out-of-court procedur esisalwaysthebest way forward.
Particularly when it isapparent that therearepotentially alargenumber of claimsarising out
of smilar facts and same defect thereis groundsfor believing that a representative action
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under the court management powers could provide an quicker and effective way to ensure
firstly a full investigation whereliability isnot readily admitted and then for a deter mination
on compensation. Such arepresentative action eg whereamedicinal product isfound to have
been defective may involve a large number of persons not all of whom have agreed to be
represented in that action. However adetermination if liability isestablished to createafund
to compensate victims followed by a quas-judicial or judicial determination of digibility to
compensation from the fund would assst in certainty.

However a crucial and often destructive issue in such cases are legal costs or even the
potential legal costs. In the UK with the withdrawal of legal aid from personal injury cases
continuingto proceed, cases cannot be brought even on an individual basisastherisksmay be
prohibitive so that no law firm can agree to take the risk of pursuing the action under

Conditional Fee Agreements.

With producersand/or insurersstanding to “lose’” millionsin compensation claims; it isoften
proportionate for them to defend cases aslegal fees of several thousand could often makea
large financial differenceto theend result. Thevictim rarey havethe money themsalvesto
fund lawyerson aprivatebass, nor will firmsaccept thehugerisk of the CFA whereit isclear
that an enormous amount of work must be incurred with a large risk that the case may
collapse. Litigation isnever a certainty until thejudgment ismade. From

what other source can funding be obtained other than the public purse? However inevitably
therewill be caseswherefunding from the outset ensuresthat victimswill havearight but no
means to compensation.

1 Would injunctions provide a solution

A danger with this solution may be “ over-reaction” on items of under researched news.
However A right of arecognised consumer protection organisation to apply for an injunction
where there are grounds for fear of public safety may be a way of avoiding “nuisance’
injunction applications.

2. Would it be feasible to introduce better arrangements for the common
representation of similar interest like the group actions in France and the
peopl€e’ s actions in Portugal ?

See above discussion particularly re costs of actions and withdrawal of state funding.
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